SMITH v. TOWNSEND
This docum ent contains both the Oklahom a Suprem e Court and U.S. Suprem e Court decisions in
Sm ith v. Townsend, a case arising from Alexander F. Sm ith's claim to a 160 acre tract as opposed to
the claim of Eddie B. Townsend. Sm ith, an em ployee of the AT&SF Railroad, living with his fam ily on
the railroad's right-of-way prior to noon April 22, 1889, stepped off of that right-of-way and planted
his stake on the adjoining land, using "railroad tim e," which was about 30 m inutes earlier than
Meridian tim e, even though that fact is not particularly discussed or im portant in either opinion.
As required by law, the initial claim s were pursued within the US adm inistrative court arena beginning
at the local Land Office, then to the US General Land Office, and last to the Secretary of the Interior
level. After those rem edies were pursued and exhausted, as was required before proceeding to civil
court litigation, Sm ith initiated litigation in the District Court, Oklahom a County, in which he also
failed. He appealed that decision to the Oklahom a Suprem e Court and, losing there, continued his
appeal to the United States Suprem e Court, where he lost, as well. The US Suprem e Court, accepting
"certiorari" jurisdiction which it was not required to do, finally resolved the status of a "legal sooner"
by its April 3, 1893, decision in this case.
A "legal sooner" was a person who was legitim ately present in Oklahom a country before 12 o'clock
noon on April 22, 1889, and who m ade a property claim based upon his lawful presence in Oklahom a
country before m aking his claim . In this case, the legal-sooner-claim ant was an em ployee of the AT&SF
railroad who was legally present on the railroad's right-of-way in Edm ond. He m aintained that his
presence within that right-of-way was the legal equivalent of those who entered the country from the
perim eter of Oklahom a country at 12 o'clock noon at points m uch m ore distant than he was on that
day when he stepped off of the right-of-way to m ake his claim .
By this decision, the earlier law which opened Oklahom a country to settlem ent — the March 2 and 3,
1889, federal legislation and President Benjam in Harrison's March 23, 1889, Presidential Proclam ation
— arguably am biguous due to its phrasing — was finally resolved.
— Doug Loudenback, Oklahom a City
Novem ber 28, 2010

OKLAHOM A SUPREM E COURT DECISION
From the Oklahom a State Court Network

Sm ith v. Tow nsend, 1892 OK 5, 29 Pac. 80, 1 Okla. 117
SYLLABUS
¶0
1 PUBLIC LANDS–Issue of Patent – Equitable Jurisdiction – Where the officers of the United
States land departm ent, acting on a known state of facts, draw a conclusion of law and issue a patent
for a portion of the public dom ain, a court of equity m ay entertain a com plaint praying that the
patentee be decreed a trustee for plaintiff, and that he be com pelled to convey the legal title.
2. HOMESTEAD ENTRYMAN – Qualifications. – Under Act Cong. March 2, 1889, (25 U.S. St. at
Large, p. 1005,) relating to the opening of certain land in Oklahom a for settlem ent, which provides
that, "until said lands are opened for settlem ent by proclam ation of the president no person shall be
perm itted to enter upon and occupy the sam e, and no person violating this provision shall ever be
perm itted to enter any of said lands or acquire any right thereto," and under the proclam ation of the
president, declaring that the lands would be opened for settlem ent at the hour of 12 o'clock noon of
the 22d day of April, 1889, an em ployee of the A., T. & S. F. R. R., who by virtue of his position,
rem ains on the land from March 2, 1889, to noon of April 22d cannot take advantage of his presence

Page 1 of 16

to select and claim a hom estead.
Appeal from the district court of Oklahom a County, Hon. J.G. Clark, Judge.
Action by Alexander F. Sm ith against Eddie B. Townsend for the purpose of having defendant declared
the trustee of certain land for plaintiff, and praying for a conveyance of the legal title. Decree for
defendant. Plaintiff appeals. Affirm ed.
Am os Green and J.L. Brown, for appellant.
John F. Stone and Johnson & Howard, for appellee.
The opinion of the court was delivered by
GREEN, C.J.
¶1
On the 30th day of April, 1891, appellant, Alexander F. Sm ith, filed his com plaint in the district
court of Oklahom a county, against the appellee, Eddie B. Townsend, for the purpose of having the
appellee declared a trustee for the appellant as to the northeast quarter of sec. 35, in T. 14, N. of
range 3, W ., and for a conveyance of the legal title of said real estate by appellee to the appellant.
¶2
It is averred in appellant's com plaint, inter alia that during the year 1889, he was a citizen of the
United States, over the age of twenty-one years, and the head of a fam ily, and, in all respects,
qualified to enter public lands under the hom estead laws of the United States.
¶3
That, during the years 1888 and 1889, the Atchison, Topeka & Santa Fe Railroad Co. was
engaged in operating a railroad through the Indian Territory, and had set apart to its use a right of way
through said territory, as provided by treaty with the various Indian tribes and the acts of congress,
m ight be done; and, as a part of said right of way, was, during those years, holding a piece of ground,
at Edm ond station, in said territory, and had thereon station houses for the use of the necessary
em ployees of said railroad com pany.
¶4
That, during the years 1888 and 1889, appellant was one of the persons em ployed by said
railroad com pany, as one of its necessary em ployees, and was engaged as one of its track m en to work
upon and keep said rail road track in good repair; and, during all that tim e, appellant resided in a
station house of said railroad com pany, located on said right of way, at Edm ond, and, up to noon of
April 22, 1889, rem ained continuously on said right of way, as by law required. That the dwelling of
appellant on said right of way was com m enced and carried on, and the labor on said railroad was
perform ed, and appellant's com ing within the Indian Territory was with no intention to take lands, but
for the purpose of perform ing necessary labor on said railroad.
¶5
That, when the lands surrounding said station, at Edm ond, were thrown open to settlem ent,
under the acts of congress of March 1 and 2, 1889, under the proclam ation of the president, of date
of March 23, 1889, appellant was at Edm ond station, and on said right of way, and, soon after the hour
of noon, on April 22, 1889, went upon the northeast quarter of Sec. 35, in Tp. 14, N. of range 3, W .,
and settled on the sam e as his hom estead, and with the intention of occupying the sam e as his
hom estead under the laws of the United States.
¶6
That, pursuant to said intention, he erected a house thereon and otherwise im proved the sam e,
and dwelt on it, as his hom e, as required by law, and, in further pursuance of said intention, duly m ade
hom estead entry of said land at the United States land office, at Guthrie, on the 23d day of April,
1889; and that he has, ever since, continued to reside on said land, and to occupy the sam e as his
hom e, and now occupies the sam e as his hom e.
¶7
That, on the 22d day of June, 1889, the appellee filed in the land office a contest, asking that said
hom estead entry of appellant be cancelled, for the reason that appellant, had, after March, 2, 1889,
and before noon of April 22, 1889, entered upon and occupied the lands described in, and declared
opened to settlem ent by the president's proclam ation of March 23, 1889; and that said contest was
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heard in the land office at Guthrie, on the following statem ent of facts, m ade and filed by the
agreem ent of appellant and appellee:
"Alexander F. Sm ith had been for a long tim e, prior to March 2, 1889, in the em ploy of the
A.T. & S.F. R.R. Co., as a section hand, and, on Jan. 30, 1889, cam e to Edm ond, Ok. Ty.,
in that capacity bringing his fam ily with him . He did not enter the Territory with expectation,
or intention, of taking land in the Oklahom a country. He rem ained in the em ploy of the
railroad com pany until noon of April 22, 1889, Santa Fe railroad tim e, when he rem oved his
tent to a point about a hundred and fifty yards distance from the right of way of said
railroad, and on the land in controversy, where he put it up and m oved into it. From Jan.
30, 1889, Sm ith lived with his fam ily in his tent on the right of way of the A.T. & S.F.
railroad, where it passes through the land in controversy. Prior to April 22, 1889, Sm ith had
indicated his intention to take the land in controversy, by stating the fact to his fellow
workm en, but had done no act toward carrying out said intention. A notice was posted at
the station at Edm ond by the A.T. & S.F. R.R. Co., warning all em ployes that if they
expected to take land they m ust leave the Oklahom a country, and this fact was called to
Sm ith's notice. Sm ith has, since noon of April 22, 1889, continued to reside upon, cultivate
and im prove said land, in good faith, as a hom estead, and now has-im provem ents thereon.
Sm ith is a legal qualified hom e steader unless excluded by reason of his being in the
Oklahom a country prior to April, 1889. Sm ith is at present, in the em ploy of the A.T. & S.F.
R.R. Co., and has been, m ost of the tim e, since April 22, 1889."
¶8
That, on the trial of said contest, the local land office decided that, as a m atter of law under the
agreed facts, appellant was entitled to the land; and that appellee appealed from the decision of the
local land office to the com m issioner of the general land office who reversed the decision of the local
land office, and ordered appellant's hom estead entry to be cancelled. That appellant appealed to the
Secretary of the Interior, who affirm ed the decision of the com m issioner, and on the 28th day of Feb.,
1891, ordered the hom estead entry of appellant to be cancelled; and that the sam e was cancelled; and
that the appellee, on the 12th day of March, 1891, m ade hom estead entry of said land.
¶9
That, on, or about, the 30th day of April, 1891, appellee m ade final proof on said land, and
com m uted the sam e, and paid to the land officers one dollar and a quarter per acre, and obtained his
final receipt, and now holds the legal title, and is entitled to a patent.
¶10 That the com m issioners and Secretary of the Interior com m itted error of law in said m atter, and
m isconstrued the law in relation thereto in this: They held that, under the facts so agreed upon,
appellant was barred from entering lands in Oklahom a, and had forfeited his right to enter a
hom estead in the land described in the president's proclam ation of March 23, 1889, by being within
said lands between March 2, 1889, and noon of April 22, 1889, that as m atter of law, appellant was
not disqualified to m ake hom estead entry of land within said boundaries; and, had the law been
properly construed, appellant's hom estead entry would not have been cancelled; and that the value
of said land is the sum of six thousand dollars.
¶11 The prayer of appellant's com plaint is that appellee m ay be decreed to hold the land in trust, for
appellant, and m ay be decreed to convey the legal title to appellant, concluding with the general prayer
for equitable relief. And the com plaint was duly verified by appellant.
¶12 On the 5th day of May, 1891, appellee appeared in the action and filed a dem urrer to appellant's
com plaint stating as grounds of dem urrer, first, that the court had no jurisdiction, and second, that the
com plaint did not state facts sufficient to constitute a cause of action, and the court sustained the
dem urrer and dism issed the com plaint at the cost of the appellant; to which action of the court
appellant excepted, and prayed an appeal to this court, and brings the record here and assigns for
error the sustaining of the dem urrer, and the dism issal of the com plaint at the cost of the appellant.
¶13 The questions presented for the consideration of this court are questions of great im portance, and
their determ ination will affect interests of claim ants in som e of the m ost valuable land in the territory,
but, whatever the results m ay be, the court, has but one duty to perform , and that is, to declare the
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law as the court understands the law to be.
¶14 The first question presented by the dem urrer challenges the jurisdiction of the district court as
to the subject m atter of the suit. That the district court had jurisdiction of the subject m atter of the
suit, cannot be, and is not, seriously questioned. It is a court of general jurisdiction in all cases at law
and in equity. (Organic Act, §9.) And the question has been so frequently passed upon by the Suprem e
Court of the United States, that it is no longer open to discussion. (Johnson v. Townsley, 13 W all. 72;
Rector v. Gibbon, 111 U.S. 276, 28 L.Ed. 427, 4 S.Ct. 605.)
¶15 In Rector v. Gibbon, supra, the court, in speaking of Johnson v. Townsley, said,
"This case is a leading one in this branch of the law, and has been uniform ly followed. The
decision aptly expresses the settled doctrine of this court with reference to the action of the
officers of the land departm ent, that, when the legal title has passed from the United States
to one party, when in equity, and in good conscience, and by the laws of congress, it ought
to go to another, a court of equity will convert the holders into a trustee of the true owner,
aud com pel him to convey the legal title. This doctrine extends to the action of all officers
having charge of proceedings for the alienation of any portion of the public dom ain. The
parties actually entitled under the law cannot, because of the m isconstruction by those
officers, be deprived of their rights."
¶
16 In this case there are no controverted facts, as it was tried and determ ined before the officers
of the land departm ent, including the Secretary of the Interior, on the statem ent of facts agreed to,
and which is copied at large in the com plaint; but appellant's contention is, that the officers of the land
departm ent m isconstrued the law, and thus gave the appellee the land that should have been given
to appellant, and would have been given to appellant had the law been correctly applied to the
adm itted facts, and which brings this case clearly within the rule as to jurisdiction of a court of equity,
announced by the decisions cited above.
¶17 The second ground of dem urrer, that appellant's com plaint does not state facts sufficient to
constitute a cause of action, presents a m ost im portant question in this case, and one which is res
integra in the courts, although it has been frequently passed on in the land departm ent If the facts
stated do not constitute a cause of action, it is because appellant was disqualified under the law to take
the hom estead in controversy, by reason of his being within the lands opened to settlem ent, between
the second day of March, 1889, and noon of April 22, 1889. It is needless to say that this question can
only arise with reference to the hom estead settlem ent of the public dom ain in the Territory of
Oklahom a.
¶18 A part of the public lands in the Territory of Oklahom a, that were open to settlem ent at noon of
the 22d day of April, 1889 by proclam ation of the president of the United States, were obtained by the
United States from the Sem inole Indians; and their lands lie between the north and south branches
of the Canadian river; and a part of the lands so opened to settlem ent, were obtained from the
Muscogee or Creek nation of Indians; and their lands lie between the north branch of the Canadian
river and the south line of the Cherokee Outlet.
¶19 The act of congress, approved March 1, 1889, accepting, ratifying and confirm ing the article of
cession and agreem ent with the Muscogee or Creek nation of Indians (U.S. Stat. at large, Vol. 25, p.
759), provides as follows:
"Sec. 2. That the lands acquired by the United States under said agreem ent shall be a part
of the public dom ain, but they shall only be disposed of in accordance with the laws
regulating hom estead entries and to the persons qualified to m ake such hom estead entries,
not exceeding one hundred and sixty acres to one qualified claim ant. And the provisions of
§2301 of the Revised Statutes of the United States shall not apply to any lands acquired
under said agreem ent. Any person who m ay enter upon any part of said lands in said
agreem ent m entioned prior to the tim e that the sam e are open to settlem ent by act of
congress shall not be perm itted to occupy or to m ake entry of such lands or lay any claim
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thereto."
¶20 These provisions of the act of March 1, 1889, were, however, only applicable to the lands
obtained from the Muscogee, or Creek nation of Indians; but by act of congress, approved March 2,
1889, (U.S. Stat. at large, Vol. 25, p. 1005) it was provided:
"Sec. 13. That the lands acquired by the United States under said agreem ent shall be a part
of the public dom ain, to be disposed of only as herein provided, and sections sixteen and
thirty-six of each township, whether surveyed or unsurveyed, are hereby reserved for the
use and benefit of the public schools, to be established within the lim its of said lands under
such conditions and regulations as m ay be hereafter enacted by congress.
"That the lands acquired by conveyance from the Sem inole Indians hereunder, except the
sixteenth and thirty-sixth sections, shall be disposed of to actual settlers under the
hom estead laws only, except as herein otherwise provided. (Except that §2301 of the
Revised Statutes shall not apply.) And provided further, that any person who having
attem pted to, but for any cause failed, to secure a title in fee to a hom estead under existing
law, or who m ade entry under what is known as the com m uted provision of the hom estead
law shall be qualified to m ake a hom estead entry upon said lands. And provided further,
That the rights of honorably discharged Union soldiers and sailors in the late civil war as
defined and as described in §§2304 and 2305 of the Revised Statutes shall not be abridged.
And provided further, that each entry shall be in square form as nearly as practicable, and
no person be perm itted to enter m ore than one quarter section thereof, but until said lands
are opened for settlem ent by proclam ation of the President, no person shall be perm itted
to enter upon and occupy the sam e, and no person violating this provision shall ever be
perm itted to enter any of said lands or acquire any right thereto.
"The Secretary of the Interior m ay, after said proclam ation, and not before, perm it entry
of said lands for townsites, under §§2387 and 2388 of the Revised Statutes, but no such
entry shall em brace m ore than one-half section of land.
"That all the foregoing provisions with reference to lands to be acquired from the Sem inole
Indians, including the provisions pertaining to forfeiture shall apply to and regulate the
disposal of the lands acquired from the Muscogee or Creek Indians by articles of cession and
agreem ent m ade and concluded at the city of Washington on the nineteenth day of January,
in the year of our Lord eighteen hundred and eighty-nine."
¶21 In pursuance of the provisions of the act of March 2, 1889, the President of the United States,
on the 23d day of March, 1889, issued his proclam ation, therein citing the act of March 1, 1889, and
the act of March 2, 1889, and declaring that the lands therein described would be opened to
settlem ent, at the hour of 12 o'clock, noon, of the 22d day of April, 1889, and gave the following
warning:
"Warning is hereby again expressly given that no person entering upon and occupying said
lands before, said hour of 12 o'clock, noon, of the 22d day of April, A.D., 1889, hereinbefore
fixed, will ever be perm itted to enter any of said lands or acquire any rights thereto and that
the officers of the United States will be required to strictly enforce the provisions of the act
of congress to the above effect."
¶22 It is contended on behalf of appellant that his presence within the lands, declared open to
settlem ent by the proclam ation of the President, after March 2, 1889, and before noon of April 22,
1889, was lawful and that he did not enter upon and occupy any part of said lands before noon of April
22d, 1889, in violation of the act of March 2, 1889, and the President's proclam ation; and that he was
not disqualified to take the land in controversy under the provisions of the act of March 2, 1889.
¶23 The qualification of appellant to settle upon and enter the land in controversy, as a hom estead,
under the hom estead laws of the United States, depends entirely upon the construction and m eaning
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to be given to the act of March 2, 1889. The prohibitory clause of the act is:
"But until the said lands are open for settlem ent by proclam ation of the President, no person
shall be perm itted to enter upon and occupy the sam e; and no person violating this
provision shall ever be perm itted to enter any of said lands, or acquire any right thereto."
¶24 There can be no doubt that congress has the power, in providing for the disposition of the public
lands to prescribe the qualifications of hom estead settlers; and only such persons as possess the
qualifications prescribed can avail them selves of the benefits of the hom estead laws. And the
qualifications prescribed by §13 of the act of March 2, 1889, w ere within the power of congress to
enact.
¶25 It is earnestly and ably contended that the prohibitory clause of the act of March 2, 1889, is a
penal law, and m ust be construed strictly; and that before appellant can be held to be disqualified, his
acts m ust com e within the letter as well as the spirit of the clause. Such is the universal rule of
construction of penal statutes, except when changed by statutory enactm ent, as has been done in
som e of the states.
¶26 But the clause under consideration is not a penal statute. It creates no crim e and im poses no
penalty or forfeiture. It sim ply prescribes the qualifications of hom estead settlers on the public lands
m entioned in the act. Penal statutes are those by which punishm ents are im posed for the transgression
of the law, or the penalties are prescribed for the com m ission or om ission of som e act, which are
recoverable in a crim inal or civil action. (Southerland on Stat. Con., §208; Endlich on Interp. Stat.,
§231.)
¶27 The question then, is, did appellant enter upon and occupy any part of the lands opened to
settlem ent by proclam ation of the President, after the second day of March, 1889, and before noon of
April 22, 1889, within the m eaning of the prohibitory clause of the act of March 2, 1889? And a solution
of this question necessarily involves an interpretation and construction of the words enter upon and
occupy as used in that act.
¶28 In §2 of the act of March 1, 1889, which prescribes the qualifications of hom estead settlers upon
the lands acquired from the Muscogee or Creek Nation of Indians, and which was approved one day
before the approval of the act of March 2, 1889, the prohibitory clause provides:
"Any person who m ay enter upon any part of said lands in said agreem ent m entioned, prior
to the tim e that the sam e are open to settlem ent by act of congress, shall not be perm itted
to occupy, or to m ake entry of such lands, or lay any claim thereto."
¶29 As §2 of the act of March 1, 1889, and §13 of the act of March 2, 1889, are parts of tw o acts
passed at the sam e session of congress, and were approved and took effect within one day of each
other, and are in pari m ateria, they m ust be considered as parts of the sam e act, and m ust be read
and construed together. Statutes passed on the sam e day, on the sam e subject m ust be construed as
sections of the sam e act; and statutes passed at the sam e session on the sam e subject m ust be
construed as one act. (St. Martin v. New Orleans, 14 La.Ann. 113; People v. Jackson, 30 Cal. 427; Cain
v. State, 20 Tex. 355.)
¶30 W hen these statutes are read together as parts of one act, as they m ust be, is the language so
clear and unam biguous as to leave no room for construction? Clearly not; and it becom es necessary
to ascertain the intention of congress, and such intention m ust control in the construction of the
prohibitory clauses of both acts. And the intention of congress m ust be gathered not only from the
language of the acts, but from the cause, or necessity, of the enactm ents, and from other
circum stances.
¶31 No clearer statem ent of the law which governs in the construction of statutes can be found than
in the opinion of the court in People v. Utica Insurance Co., 15 Johnson 358, where it is said:
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"That in construing a statute, the intention of the legislature is a fit and proper subject of
inquiry, is too well settled to adm it of dispute. That intention is to be collected from the act
itself, and other acts in pari m ateria. It m ay not, however, be am iss to state and keep in
view som e of the best established and well settled rules on the subject. Such construction
ought to be put upon a statute as m ay best answer the intention which the m akers had in
view. And this intention is som etim es to be collected from the cause, or necessity, of
m aking the statute, and som etim es from other circum stances; and whenever such intention
can be discovered, it ought to be followed, with reason and discretion, in the construction
of the statute, although such construction seem s contrary to the letter of the statute. W here
any words are obscure, or doubtful, the intention of the legislature is to be resorted to, in
order to find the m eaning of the words. A thing which is within the intention of the m akers
of a statute, is as m uch within the statute as if it were within the letter; and a thing which
is within the letter of the statute is not within the statute unless it be within the intention
of the m akers; and such construction ought to be put upon it as does not suffer it to be
eluded."
¶32 It is conceded that the language used in the prohibitory clause of §2 of the act of March 1, 1899,
is clear, and that the intention of congress was, that no person should enter upon, that is, go upon,
any part of the lands m entioned in that act, prior to the tim e they were declared opened to settlem ent
by act of congress, and that any person who did so enter, with the intention, or for the purpose, of
settling on any part of the sam e, when they should be open to settlem ent, should not be perm itted to
occupy, or m ake entry of such lands, or lay any claim thereto.
¶33 By the provisions of this act congress absolutely excluded from within the lim its of the lands all
persons who desired, or intended, to avail them selves of the benefits of the hom estead law s of the
United States, until the tim e was fixed for their being opened to settlem ent, and disqualified any
person who entered upon any part of the sam e, before that tim e, to occupy, or m ake entry, or to lay
any claim thereto. Here the intention of congress is clear beyond all question.
¶34 But it is contended with m uch earnestness, and not without plausibility, that the act of March 2,
1889, prescribes a different rule, and repeals by im plication, the act of March 1, 1889, so far as it
defines the qualifications of persons who shall be perm itted to settle upon and m ake hom estead entry
of such lands; and that m ore than an entry upon the lands is necessary to disqualify; that the party
m ust have entered upon and occupied som e of the lands, prior to the tim e they were opened to
settlem ent, to com e within the disqualifying clause of that act.
¶35 Repeals by im plication are not favored in the law ; and, as the two acts m ust be read and
construed together as one act, it is the duty of the court to harm onize them and give effect to each
one, if possible. It is clear that congress did not intend to repeal §2 of the act of March 1, 1889, by §13
of the act of March 2, 1889, and that both sections have been, and are still, in force.
¶36 After the approval of the acts of March first and second, 1889, and the settlem ent of all the lands
opened to settlem ent by the proclam ation of the President, congress, by act of May 2, 1890, providing
a territorial governm ent for the territory of Oklahom a, expressly recognized and declared §2 of the act
of March 1, 1889, and §13 of the act of March 2, 1889, to be in force; and §18 of the act of May 2,
1890, provides:
"The lands within said Territory of Oklahom a, acquired by cession of the Muscogee (or
Creek) nation of Indians, confirm ed by act of Congress approved March first eighteen
hundred and eighty-nine, and also the lands acquired in pursuance of an agreem ent with
the Sem inole Nation of Indians by release and conveyance, dated March sixteenth, eighteen
hundred and eighty-nine, which m ay hereafter be opened to settlem ent, shall be disposed
of under the provisions of sections twelve, thirteen and fourteen of the 'Act m aking
appropriations for the current and contingent expenses of the Indian Departm ent, and for
fulfilling treaty stipulations with various Indian tribes, for the year ending June thirtieth,
eighteen hundred and ninety, and for other purposes' approved March second, eighteen
hundred and eighty-nine, and under section two of an 'Act to ratify and confirm an
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agreem ent with the Muscogee (or Creek) Nation of Indians in the Indian Territory, and for
other purposes,' approved March first, eighteen hundred and eighty-nine, provided,
however, that each settler under and in accordance, with the provisions of said acts shall,
before receiving a patent for his hom estead, pay to the United States for the land so taken
by him , in addition to the fees provided by law, the sum of one dollar and twenty-five cents
per acre."
¶37 By §20 of the act of May 2, 1890, the provisions of §2 of the act of March 1, 1889, and §13 of
the act of March 2, 1889, are m ade applicable to all entries in the Territory of Oklahom a; and the
section provides as follows:
"That the procedure in applications, entries, contests, and adjudications in the Territory of
Oklahom a shall be in the form and m anner prescribed under the hom estead laws of the
United States and the general principles and provisions of the hom estead laws, except as
m odified by the provisions of this act; and the acts of Congress approved March first and
second, eighteen hundred and eighty-nine, heretofore m entioned, shall be applicable to all
entries m ade in said Territory, but no patent shall be issued to any person who is not a
citizen of the United States at the tim e of m aking final proof."
¶38 It cannot be presum ed that congress intended to establish one rule of disqualification for the
Muscogee lands and another rule for the Sem inole lands, as it would be unreasonable to do so; but it
is m anifest, from a consideration of all the acts in pari m ateria, that congress intended the sam e rule
should apply to both; and that congress m eant and intended by the use of the words, enter upon and
occupy, in §13 of the act of March 2, 1889, just what was intended and m eant by the use of the words,
enter upon, in §2 of the act of March 1, 1889; and thus all the legislation on the subject is harm onized
and given effect.
¶39 It is useless to speculate upon the m eaning of the words, enter upon, and, enter upon and
occupy, for these words have no synonym s that convey their m eaning m ore clearly than they do
them selves. However, no person can occupy land, in the sense here used, without having entered upon
it, and no person can enter upon land, in the sam e sense here used, without occupying som e part of
it for the tim e being. But it is enough that congress intended that all persons, who intended to avail
them selves of the privileges and benefits of the acts of congress opening these lands to settlem ent,
should rem ain without the lim its of the lands until, by proclam ation of the President, they should be
perm itted to go in and m ake hom estead and townsite settlem ent upon them .
¶40 The construction here put upon the act of March 2, 1889, is in accord with the interpretation as
m ade by the executive of the governm ent, and found in that clause of the President's proclam ation
warning all persons not to enter upon and occupy the lands, before twelve o'clock, noon, of April 22,
1889, and requiring the officers of the United States to strictly enforce the act of congress. If all
persons had been perm itted to enter upon the lands, before the tim e appointed for opening the sam e
to settlem ent, as is contended they had the right to do, it is difficult to perceive how the officers of the
United States could have enforced the act of congress by preventing their occupying the lands upon
which they had entered. In such case, to say that to enter upon is not, at the sam e tim e, to occupy,
is as near the reductio ad absurdu as well can be.
¶41 The contention that, in order to disqualify a hom estead settler, under the act of March 2, 1889,
he m ust have entered upon and occupied som e particular quarter section, in violation of that act, and
that the disqualification attaches only as to that particular tract, is fully m et by the construction which
is here put upon that act, and needs no further discussion.
¶42 Much em phasis is placed by counsel for appellant on the following clause of §13 of the act of
March 2, 1889:
"That all the foregoing provisions with reference to lands to be acquired from the Sem inole
Indians, including the provisions pertaining to forfeiture, shall apply to and regulate the
disposal of the lands acquired from the Muscogee and Creek Indians by articles of cession
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and agreem ent m ade and concluded at the city of W ashington on the nineteenth day of
January in the year of our Lord eighteen hundred and eighty-nine."
¶43 And it is contended that the words, "including the provisions pertaining to forfeiture," apply to
the prohibitory clause im m ediately preceding, and clearly show that congress intended to enact a rule
of disqualification different from the one prescribed by §2 of the act of March 1, 1889, and to apply that
rule to the Muscogee lands as well as the Sem inole lands.
¶44 A careful reading of §12 of the act of March 2, 1889, will show that the words, "including the
provisions pertaining to forfeiture," m ust be referred to the forfeiture declared by the last clause of that
section which is as follows:
"And all grants, or pretended grants, of said lands and interest, or right therein, now
existing in, or on behalf of any railroad com pany, except rights of way and depot grounds,
are hereby declared to be forever forfeited for breach of condition."
And Congress intended that this clause declaring a forfeiture should apply to the Muscogee lands also.
¶45 Contem poraneous exposition of a statute is entitled to considerable weight in determ ining what
construction should be put upon it by the courts.
¶46 "Great regard," says Lord Coke, "ought, in construing a statute, to be paid to the construction
which the sages of law, who lived about the tim e, or soon after it was m ade, put upon it, because they
were best able to judge of the intention of the m akers at the tim e the law was m ade. And in the civil
law the m axim was, contem poranea expositio est fortissim a in lege. [Ed. note: the phrase roughly
m eans that a contem poraneous exposition is the best and m ost powerful in the law.]
¶47 It is a part of the history of Oklahom a, of which the court takes judicial notice, that after the
issuing of the President's proclam ation, declaring the lands therein described opened to settlem ent at
noon of April 22, 1889, and warning all persons not to enter upon and occupy the sam e before that
tim e, by universal consent the act of March 2, 1889, was construed to prohibit the crossing of the lines
and the entering upon any part of the lands by persons intending to m ake hom estead settlem ent
thereon, prior to the hour fixed by the President's proclam ation. And in obedience to the law as thus
interpreted, the thousands of hom estead settlers, who cam e in at the tim e appointed for the opening,
rem ained outside the lim its of the lands until it was lawful for them to enter.
¶48 The stipulation of facts, set out at large in the com plaint, shows that the appellant was at
Edm ond, a station on the A.T.& S.F. railroad, and within the lands described in the President's
proclam ation, on the date of the approval of the act of March 2, 1889, and at the date of the issuing
of the proclam ation, and continued there, as a section hand on the railroad, until noon of April 22,
1889, when he went im m ediately upon the land in controversy and m ade hom estead settlem ent, and,
afterwards, m ade hom estead entry at the land office at Guthrie. Before the tim e fixed for the opening,
he had form ed the intention of settling upon this particular tract of land, and claim ing the sam e under
the hom estead laws.
¶49 As appellant was lawfully at Edm ond before and on the second day of March, 1889, and from that
day to noon April 22, 1889, it is claim ed he had a right to m ake hom estead settlem ent on the land in
controversy, at the tim e, and in the m anner he did, and that he was not disqualified to do so under
the provisions of the act of March 2, 1889.
¶50 For the purpose of laboring on the railroad, as a section hand, appellant was lawfully at Edm ond;
but for the purpose of taking this tract of land under the hom estead laws of the United States, his
presence at that place was forbidden by the acts of March first and second, 1889, and was unlawful.
He had been warned by the railroad com pany to go out, but refused to do so, and his duties were not
such as to require him to rem ain in up to the tim e of the opening; and he took advantage of his being
at the land, and secured a settlem ent on it before others, who obeyed the law and rem ained outside,
had an opportunity to reach it even by railroad transit.
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¶51 Nothing is m ore apt, on the question under discussion, than the language of the Secretary of the
Interior in the case of Kingfisher v. Wood et al.
"Any special license to be present m ust have been for another and entirely different
purpose. No license could be granted against the statute, and no one could successfully
pervert his license or special em ploym ent to defeat the equal and just operation of the
statute upon all alike. The perm it was exhausted in protecting its possessor; it could not be
used as a weapon against others. The m om ent such possessor of such special privilege
form ed his purpose to take advantage of his position for the selection and seizure of a tract
of land, his license was valueless, and he becam e a trespasser from that m om ent. To hold
that the few with perm its, or especially engaged within the lim its of these lands any m ore
than those there without license, could pick out their claim s in advance of the hour of the
opening and pounce upon them at the very m om ent the signal was given to the others to
start on their long race, would be to support pretension and favoritism and punish honorable
obedience to authority. It is neither the law nor the equity of the case, and will not be
allowed. He who, being within these lands by special authority as deputy, train hand, wagon
m aster, or other, had the purpose to jum p upon a particular tract, and who gave the
evidence of his prior intent by his conduct im m ediately thereafter, violated this statute.
Such persons had entered upon and occupied this Territory for the purpose of
settlem ent–before the hour fixed in the proclam ation–whatever license they m ay hold up
or self-indulgent and self-deceiving pretext they m ay now present. They were not licensed
or em ployed thus to defeat the law and injure their neighbors.
"Both classes were prohibited from acquiring rights to these lands: Those who were in the
Territory at and before the hour designated in the proclam ation without pretense or special
license; and those who were there by special authority or for a special purpose, but
attem pted to pervert their presence to secure claim s before others held on the borders could
arrive, even from the m ost distant parts thereof.
"On the other hand, I do not think it was the intention of Congress that a m an who
happened to be legally in the Territory, but did not use his position to his own advantage,
or to the disadvantage of his fellow citizens, should be forever prohibited from acquiring any
rights in the Territory. Each case m ust be determ ined upon its own evidence and m erits;
but it m ay be generally said that the presence in the Territory before the opening, under the
proclam ation, and the actual settlem ent and entry at the land office m ust be so widely and
obviously separated in every detail and circum stance as to render it im possible to
reasonably conclude that the one was the result of the other, or in any wise dependent upon
it."
¶52 As to the constitutional power of Congress to enact the law, under which appellant is held to be
disqualified, there can be no doubt, and no discussion of the question would seem to be necessary at
this tim e.
¶53 And it follows, that the district court com m itted no error in sustaining the dem urrer to appellant's
com plaint and dism issing the sam e at the cost of the appellant, and the judgm ent should be affirm ed.
¶54 Decree affirm ed.
¶55 All the Justices concurring.
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U.S. SUPREME COURT DECISION
Concerning the above Oklahom a Suprem e Court decision, the United States Suprem e Court accepted
certiorari jurisdiction – accepting certiorari is perm issive with and not m andatory by the U.S. Suprem e
Court. The decision below is reported at U.S. Suprem e Court Center and is set out below.

Sm ith v. Tow nsend, 148 U.S. 490 (1893)
No. 1173
Subm itted March 5, 1893
Decided April 3, 1893
APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF OKLAHOMA
Syllabus
An em ployee of the Atchison, Topeka and Santa Fe Railroad, residing within the Territory of Oklahom a
before, up to, and on the 22d day of April, 1889, was thereby disabled from m aking a hom estead entry
upon the tract of land on which he was residing.
On April 30, 1891, the appellant filed his com plaint in the District Court of Oklahom a county, Territory
of Oklahom a. In this com plaint he alleged his citizenship and full qualification to enter public lands
under the hom estead laws of the United States. That during the years 1888 and 1889, the Atchison,
Topeka & Santa Fe Railroad Com pany was engaged in operating a railroad through the Indian Territory,
having a right of way therein granted by treaty with the Indians and acts of Congress. That during
those years, he was em ployed as a section hand by said com pany, and resided in a stationhouse
belonging to it, on the right of way at a place known as "Edm ond Station." That he entered into the
em ploym ent of the railroad com pany, and continued in such em ploym ent, and com m enced living at
said Edm ond Station, without any intent to take lands within the Indian Territory, but solely to
discharge his duties as an em ployee of the com pany. That when the lands surrounding said station
were open to settlem ent under the Acts of Congress of March 1 and 2, 1889, and the proclam ation of
the President of March 23, 1889, plaintiff was at said Edm ond Station, and on said right of way, and
soon after the hour of noon on April 22, 1889, went upon the land in controversy and settled upon it
as his hom estead, and with the intention to occupy and enter it as his hom estead under the laws of
the United States. That, pursuant to such intention, he built a house thereon and otherwise im proved
the prem ises and dwelt upon it as his hom e, and on April 23, 1889, duly m ade an entry at the proper
land office at Guthrie, Indian Territory. That on the 22d of June, 1889, the defendant filed in the local
land office a contest, which contest was heard in such land office on the following statem ent of facts:
"Alexander F. Sm ith had been for a long tim e prior to March 2, 1889, in the em ploy of the
A.T. & S.F. R. Co. as a section hand, and on January 30, 1889, cam e to Edm ond, Oklahom a
Territory, in that capacity, bringing his fam ily with him . He did not enter the territory with
the expectation or intention of taking land in the Oklahom a Territory. He rem ained in the
em ploy of the railroad com pany until noon of April 22, 1889, Santa Fe R. Co. tim e, when
he rem oved his tent to a point about one hundred and fifty yards distant from the right of
way of said railroad, and on the land in controversy, where he put it up and m oved into it.
From January 30, 1889, Sm ith lived with his fam ily in his tent on the right of way of the
A.T.& S.F. R. Co., where it passes through the land in controversy. Prior to April 22, 1889,
Sm ith had indicated his intention to take the land in controversy by stating the fact to his
fellow w orkm en, but had done no act towards carrying out said intention. A notice w as
posted at the station of Edm ond by A.T.& S.F. R. Co., warning all em ployees that if they
expected to take land, they m ust leave the Oklahom a country, and this fact was called to
Sm ith's notice. Sm ith has, since noon of April 22, 1889, continued to reside upon, cultivate,
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and im prove said land in good faith as a hom estead, and now has im provem ents thereon.
Sm ith is a legally qualified hom esteader unless excluded by reason of his being in the
Oklahom a country prior to April, 1889. Sm ith is at present in the em ploy of the A.T.& S.F.
R. Co., and has been m ost of the tim e since April 22, 1889."
That on the trial of said contest, the local land officers decided in plaintiff's favor, but on appeal to the
Com m issioner of the Land Office he reversed their decision, which ruling of the Com m issioner was
subsequently affirm ed by the Secretary of the Interior, and on February 28, 1891, plaintiff's hom estead
entry was cancelled, and that the defendant, on March 12, 1891, m ade a hom estead entry of the land,
which hom estead entry was, on the 30th day of April, 1891, com m uted, the land paid for at a dollar
and a quarter per acre, and a final receipt issued therefor. Plaintiff claim s that there was error of law
in the ruling of the Com m issioner of the Land Office and of the Secretary of the Interior, and prays that
the defendant be decreed to hold the legal title to the land in trust for his use and benefit. To this bill
of com plaint a dem urrer was filed, which, on May 16, 1891, was sustained by the district court, and
the com plaint dism issed. From the decree of dism issal an appeal was taken to the suprem e court of
the territory, which, on the 1st day of February, 1892, affirm ed the decision of the district court. From
that judgm ent of affirm ance, the appellant has appealed to this Court.
MR. JUSTICE BREWER, after stating the facts in the foregoing language, delivered the opinion of the
Court.
This case turns on the construction to be given to the Acts of March 1 and 2, 1889, and the
proclam ation of the President of March 23, 1889. The Act of March 1, 1889, 25 St. pp. 757, 759, c,
317, was an act ratifying and confirm ing an agreem ent with the Muscogee (or Creek) Indians in the
Indian Territory whereby a large body of their lands had been ceded to the United States. The second
section of the act was in these words:
"That the lands acquired by the United States under said agreem ent shall be a part of the
public dom ain, but they shall only be disposed of in accordance with the laws regulating
hom estead entries, and to the persons qualified to m ake such hom estead entries, not
exceeding one hundred and sixty acres to one qualified claim ant, and the provisions of
section twenty-three hundred and one of the Revised Statutes of the United States shall not
apply to any lands acquired under said agreem ent. Any person who m ay enter upon any
part of said lands in said agreem ent m entioned prior to the tim e that the sam e are opened
to settlem ent by act of Congress shall not be perm itted to occupy or to m ake entry of such
lands or lay any claim thereto."
In the General Indian Appropriation Act, passed the next day, March 2, 1889, 25 St. pp. 980, 1005,
c. 412, was contained this provision, applicable to these lands, as well as to lands acquired from the
Sem inoles:
"And provided further that each entry shall be in square form as nearly as practicable, and
no person be perm itted to enter m ore than one quarter section thereof, but until said lands
are opened for settlem ent by proclam ation of the President, no person shall be perm itted
to enter upon and occupy the sam e, and no person violating this provision shall ever be
perm itted to enter any of said lands or acquire any right thereto."
And the proclam ation of the President of March 23, 1889, contained this warning:
"Warning is hereby again expressly given that no person entering upon and occupying said
lands before said hour of twelve o'clock noon of the twenty-second day of April, A.D.
eighteen hundred and eighty-nine, hereinbefore fixed, will ever be perm itted to enter any
of said lands or acquire any rights thereto, and that the officers of the United States will be
required to strictly enforce the provision of the act of Congress to the above effect."
26 Stat. 1546.
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It is well settled that where the language of a statute is in any m anner am biguous or the m eaning
doubtful, resort m ay be had to the surrounding circum stances, the history of the tim es, and the defect
or m ischief which the statute was intended to rem edy. Thus, in Heydon's Case, 3 Rep. 7b, it is stated
that it was resolved by the Barons of the Exchequer as follows:
"For the sure and true interpretation of all statutes in general, be they penal or beneficial,
restrictive or enlarging of the com m on law, four things are to be discerned and considered:"
"First. W hat was the com m on law before the m aking of the act?"
"Second. W hat was the m ischief and defect for which the com m on law did not provide?"
"Third. W hat rem edy the Parliam ent hath resolved and appointed to cure the disease of the
com m onwealth?"
"Fourth. The true reason of the rem edy."
And by this Court, in United States v. Union Pacific Railroad, 91 U.S. 72, 91 U.S. 79, it was said that
"courts, in construing a statute, m ay with propriety recur to the history of the tim es when
it was passed, and this is frequently necessary, in order to ascertain the reason as well as
the m eaning of particular provisions in it. Aldridge v. W illiam s, 3 How. 24; Preston v.
Browder, 1 W heat. 115, 120 [argum ent of counsel – om itted]."
And in Platt v. Union Pacific Railroad, 99 U.S. 48, 99 U.S. 64, that,
"in endeavoring to ascertain what the Congress of 1862 intended, we m ust, as far as
possible, place ourselves in the light that Congress enjoyed, look at things as they appeared
to it, and discover its purpose from the language used in connection with the attending
circum stances."
Pursuing an inquiry along this line, it will be seen that the Indian Territory lies between the State of
Texas on the south and the State of Kansas on the north, and it is a m atter of public history, of which
we m ay take judicial notice, that as these two states began to be filled up with settlers, longing eyes
were turned by m any upon this body of land lying between them , occupied only by Indians, and though
the territory was reserved by statute for the occupation of the Indians, there was great difficulty in
restraining settlers from entering and occupying it. Repeated proclam ations were issued by successive
Presidents warning against such entry and occupation. Thus, on April 26, 1879, President Hayes issued
a proclam ation containing this warning:
"Now therefore, for the purpose of properly protecting the interests of the Indian nations
and tribes as well as of the United States in said Indian Territory, and of duly enforcing the
laws governing the sam e, I, Rutherford B. Hayes, President of the United States, do
adm onish and warn all such persons so intending or preparing to rem ove upon said lands
or into said territory without perm ission of the proper agent of the Indian Departm ent
against any attem pt to so rem ove or settle upon any of the lands of said territory, and I do
further warn and notify any and all such persons who m ay so offend that they will be
speedily and im m ediately rem oved therefrom by the agent, according to the laws m ade and
provided, and, if necessary, the aid and assistance of the m ilitary forces of the United States
will be invoked to carry into proper execution the laws of the United States herein referred
to."
21 Stat. 797.
A sim ilar proclam ation was issued on February 12, 1880, 21 Stat. 798, another by President Arthur,
on July 1, 1884, 23 Stat. 835, and a fourth by President Cleveland, on March 13, 1885, 23 Stat. 843.
This latter proclam ation recited a fact, which is also a m atter of public history, as follows:
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"And whereas it is further alleged that certain other persons or associations within the
territory and jurisdiction of the United States have begun and set on foot preparations for
an organized and forcible entry and settlem ent upon the aforesaid lands, and are now
threatening such entry and occupation."
And the urgency of the situation is disclosed by these closing words of the proclam ation:
"And if this adm onition and warning be not sufficient to effect the purposes and intentions
of the governm ent as herein declared, the m ilitary power of the United States w ill be
invoked to abate all such unauthorized possession, to prevent such threatened entry and
occupation, and to rem ove all such intruders from the said Indian lands."
In addition to the fact disclosed by these proclam ations of the long continued and persistent efforts to
force an entry into this territory, it is w ell know n that as the tim e drew near to the opening of it for
occupation under and by virtue of the treaties with the Indian tribes, and in accordance with the laws
of Congress, there was a large gathering of persons along the borders of this territory waiting the
com ing of the exact m om ent at which it would be lawful for them to m ove into it and establish
hom estead and other settlem ents. Under such circum stances as these this legislation was passed, and
what, in view on the face of this legislation, evidently its purpose was to secure equality it purpose was
to secure equality between all who desired to establish settlem ents in that territory. The language is
general and com prehensive:
"Any person who m ay enter upon any part of said lands . . . prior to the tim e that the sam e
are opened to settlem ent . . . shall not be perm itted to occupy or to m ake entry of such
lands or lay any claim thereto. . . . Until said lands are opened for settlem ent by
proclam ation of the President, no person shall be perm itted to enter upon and occupy the
sam e, and no person violating this provision shall ever be perm itted to enter any of said
lands, or acquire any right thereto."
No exception is m ade from the general language of these provisions, and it was evidently the
expectation of Congress that they would be enforced in the spirit of equality suggested by the
generality of the language.
It is urged that there is a penal elem ent in each of these sections, and that therefore the statute m ust
be strictly construed. This penal elem ent is found in those clauses which debar one violating the
provisions of the sections from ever entering any of the lands or acquiring any rights therein. But
whatever of a penal elem ent m ay be found in these parts of the sections does not extend to those
which are sim ply declaratory of the conditions upon which entry and occupation m ay be m ade.
Provisions of like character are frequently found in statutes and constitutions. The general hom estead
law gives a right of hom estead to persons possessing certain qualifications, but it is in no sense
therefore a penal statute as to those not possessing such qualifications. The Constitution of the United
States restricts the presidency to natural-born citizens, and such as are thirty-five years of age, and
have been residents of the county for fourteen years, but there is nothing in this of a penal nature as
against those not possessed of these qualifications. If Congress sees fit to im pose a penalty on any
individual who attem pts to enter a hom estead without possessing the statutory qualifications, the
clause im posing the penalty m ay require a strict construction in a proceeding against the alleged
wrongdoer, but that does not give to the residue of the statute, prescribing the qualifications, a penal
character. That portion which describes the qualifications for entry is to be liberally construed in order
that no one be perm itted to avail him self of the bounty of Congress unless evidently of the classes
Congress intended should enjoy that bounty. This idea is expressed in 1 Bl.Com . 88, in these words:
"Statutes against frauds are to be liberally and beneficially expounded. This m ay seem a
contradiction to the last rule, m ost statutes against frauds being in their consequences
penal. But this difference is here to be taken: where the statute acts upon the offender and
inflicts a penalty, as the pillory or a fine, it is then to be taken strictly; but when the statute
acts upon the offense by setting aside the fraudulent transaction, here it is to be construed
liberally."
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Construing the statute in the light of these observations, it will be noticed first that the provisions apply
to the land collectively. The prohibition is against entering upon "any part of said lands," m eaning
thereby the whole body of lands, and in this body was included the right of way of the railroad
com pany. The com pany had sim ply an easem ent, not a fee in the land. Its rights sprang from the Act
of Congress of July 4, 1884, 23 Stat. 73, c. 179, granting the right of way to the Southern Kansas
Railway Com pany, whose successor in interest was the Atchison, Topeka & Santa Fe Railroad Com pany.
This act, by section 2, granted a right of way, and also provided that the land taken therefor should
be used only for the construction and operation of railroad, telegraph, and telephone lines, and that
whenever any portion thereof ceased to be so used, it should revert to the nation or tribe of Indians
from which it was taken. The act further provided, section 7, that the officers and em ployees m ight
reside on the right of way, but subject to the provisions of the Indian intercourse laws and such rules
and regulations as m ight be established by the Secretary of the Interior in accordance therewith. And
by section 10 the grant was m ade conditioned that neither the com pany nor its successors or assigns
should aid, advise, or assist in any effort looking towards the change of the present tenure of the
Indians in their lands or attem pt to secure from the Indian nations any further grant of land or its
occupancy. In other words, the entire body of lands still rem ained Indian lands, the fee continued in
the Indians, and all that the com pany received was a m ere right of way. So when the treaty of cession
was m ade between the Creek nation of Indians and the governm ent, it was a cession of all lands lying
west of a certain line, with no exceptions, and it was this body of lands which was declared by the Act
of March 1, 1889, to be a part of the public dom ain, and thereafter subject to hom estead entries, and
the proclam ation of the President, nam ing the exact hour at which the lands should be open to
settlem ent, describes a body of land by m etes and bounds, and m akes no exception of the railroad
right of way, though it does of two acres specially described and reserved for governm ental use and
control. Doubtless whoever obtained title from the governm ent to any quarter section of land through
which ran this right of way would acquire a fee to the whole tract, subject to the easem ent of the
com pany, and if ever the use of that right of way was abandoned by the railroad com pany, the
easem ent would cease, and the full title to that right of way would vest in the patentee of the land. But
whether this be so or not, it is enough that in the cession, in the acts of Congress, and in the
proclam ation of the President, the land was dealt with as an entirety, with certain m etes and bounds,
and it is that body of lands thus bounded which all parties were forbidden to enter upon who desired
thereafter to enter any portions as a hom estead.
Counsel contend that the words "enter" and "entry" have a technical m eaning in the land laws; that
the disqualification in the Act of March 1 from entering upon any part of said lands was m odified by
the Act of March 2 so as to m ake it consist in entry and occupation, both being essential; and, quoting
from the brief,
"this was done to relieve the thousands of persons, or 'boom ers,' as they were called, from
the disability they m ay have incurred by an entry alone; but to keep them from selecting
and occupying – that is, living on any tract of land prior to the tim e when the land should
be opened to settlem ent and entry under the proclam ation which the Act of March 2d
authorized the President to issue – the clause was inserted that 'any person entering upon
and occupying the sam e' should be disqualified."
Their idea seem s to be that parties m ight go wheresoever they pleased through this body of lands
without subjecting them selves to the disqualification of the statute, providing only that before the date
fixed for the opening of the lands for settlem ent they did not com m ence an actual living upon the
particular tracts they desired to enter as hom esteads. Under such a construction, anybody m ight go
into the territory – every quarter section m ight be occupied by a resident – and all that would be
necessary to prevent the operation of the statute would be that on noon of April 22, adjoining
neighbors changed their residences. Thus it would be that each party entering upon and occupying any
particular tract, entered upon and occupied it for the first tim e after noon of April 22, and so was
entitled to perfect his hom estead entry. But this is sim ply to em asculate the statute. It treats the Act
of March 2 as repealed by that of March 1, and repeals by im plication are not favored. It would destroy
absolutely that equality which was evidently the intent of Congress in the legislation. Two parties m ight
rightfully, im m ediately after the acts of Congress and the proclam ation of the President, enter upon
and occupy two adjoining tracts, and then change at the m om ent fixed, and thus create, as to those
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respective tracts thus changed, a prior occupation as against all parties not reaching the territory until
April 22. "Enter" and "entry" m ay be technical words in the statute, but the expressions "enter upon"
and "enter upon and occupy" are used in the ordinary sense of the words, and have no technical
significance in this statute. The evident intent of Congress was by this legislation to put a wall
around this entire territory, and disqualify from the right to acquire, under the hom estead
law s, any tract w ithin its lim its, every one who was not outside of that w all on April 22.
W hen the hour cam e, the w all w as throw n down, and it w as a race between all outside for
the various tracts they m ight desire to take to them selves as hom esteads. [Em phasis supplied
by Editor, not in original]
But is said that the appellant was rightfully on the railroad com pany's right of way; that he had the
express sanction of Congress to be there, and that when the hour of noon of April 22 arrived, he had,
as an Am erican citizen possessing the qualifications nam ed in the hom estead laws, the right to enter
upon any tract within the territory for the purpose of m aking it his hom estead. W hile he m ay have had
all the qualifications prescribed by the general hom estead law, he did not have the qualifications
prescribed by this statute, and there is nothing to prevent Congress, when it opens a particular tract
for occupation, from placing additional qualifications on those who shall be perm itted to take any
portion thereof. That is what Congress did in this case. It m ust be presum ed to have known the fact
that on this right of way were m any persons properly and legally there. It m ust also have known that
m any other persons were rightfully in the territory – Indian agents, deputy m arshals, m ail carriers, and
m any others – and if it intended that these parties, thus rightfully within the territory on the day
nam ed, should have special advantage in the entry of tracts they desired for occupancy, it would have
been very easy to have said so. The general language used in these sections indicates that it was the
intent to m ake the disqualifications universally absolute. It does not say "any person who m ay
wrongfully enter," etc., but "any person who m ay enter," "rightfully or wrongfully," is im plied. There
are special reasons why it m ust be believed that Congress intended no relaxation of these
disqualifications on the part of those on the com pany's right of w ay, for it is obvious that when a
railroad runs through unoccupied territory like Oklahom a, which on a given day is opened for
settlem ent, num bers of settlers will im m ediately pour into it, and large cities will shortly grow up along
the line of the road, and it cannot be believed that Congress intended that they who were on this right
of way in the em ploy of the railroad com pany should have a special advantage of selecting tracts, just
outside that right of way, and which would doubtless soon becom e the sites of towns and cities.
It m ay be said that, if this literal and com prehensive meaning is given to these words, it would follow
that anyone w ho, after March 2 and before April 22, should chance to step within the lim its of the
territory would be forever disqualified from taking a hom estead therein. Doubtless he would be within
the letter of the statute, but if at the hour of noon on April 22, when the legal barrier was by the
President destroyed, he was in fact outside of the lim its of the territory, it m ay perhaps be said that
if within the letter, he was not within the spirit, of the law, and therefore not disqualified from taking
a hom estead. Be that as it m ay – and it will be tim e enough to consider that question when it is
presented – it is enough now to hold that one who was within the territorial lim its at the hour of noon
of April 22 was, within both the letter and the spirit of the statute, disqualified to take a hom estead
therein.
The judgm ent of the suprem e court of the territory was right, and it is
Affirm ed.
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